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Audits of Silent

arely do lawyers make any
definitive statements, but
this ope I can make:

a tenant may audit its
additional rent charges if its lease
is silent on the right to andit.
How can I be so sure? First, the
case law says $0. Second, my
experience bears it out. Ihave
never come across a landlord that
will not permit an audit when jts
lease is “‘silent.”

The legal case is quite clear. A
lease, like any other contract, must
be read as a whole, giving meaning
to all its terms. A typical center or
strip lease requires & tenant 10 pay

jts pro rata share of estimated costs -

at least one year in advance. At the
end of the year, the landlord is
required to provide “a statement in
reasonable detail setting forth the
.- computation of such total costs and
expenses.” From that staternent, an
adjustment of future payments is
made based upon on the tenant’s
previous under- or overpayments.
If the tenant were prohibited
from auditing the statemcnt of total
costs and expenses the provision
requiring its provision by the
landlord would have rio effect and
be mere surplusage. Such an
interpretation runs afoul of the
common law’s construction of
contracts 50 as to give reasonable
effect to each of the contract’s
provisions. Thus, when faced with
a contract provision for which there
is no explicit right or remedy, the
Courts are likely to imply such 2
remedy in order o “give [it]
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argument, there is a far simpler way

' to make your point — if you are

ready to make it. If the landlord
does not'want to provide you with

" your audit in response to your letter, N

it will be required to do so in
1@Sponse 10 Oy SRINOLLS and

" complaint. This point has proved

very effective, g
The argument should be made as ’

" follows. A party’s xights to recovery .

for contract damages ¢an only be

limited when expressly provided in
the contract Thus, unless the tenant =
has agread to some contractmal

' {imitation of its right to audir, such

" a8 limiting it to audit a certain

reasonable effect” JA. Sullivan
Corporation v. Commonwealth, 397
Mass. 789 (1986). o
Even if there were no requiremsnt
that the statement be provided “in
reasonable detail” courts are still
Tikely to permit audits based upon
the landlord’s right to estimate costs
in advance and bill themtoits -
senants without their prior approval,
The beat-known case on point is PV,
Properties Inc. v Rock Creek )

Village Assoc. Lid. Partnership, 549 .
A.2d 403 (Md. App. 1988), in which

the court held that the relationship
that permited the Jandlord o .-
estimate and bill for costs in
advance was a fiduciary one, .
therefore requiring the landlord to .
provide an accounting of its o
operating cost charges.

However, if you need to

overcome the fine points (and the

legalase) of the contract -
interpretation and fiduciary duty '

numbér of years after receipt of the
reconciliation, the tenant’s common

‘. |aw remedies remain available. See

Pizzeria Uno of Kingston, Inc. et.

Al V. Independence Mall Group,

' et.al., 1995 WL 419932 (Mass.

Super. 7/13/95). Where the lease is .
silent as to a tenant’s right to andit,

. the conrts (and the landlord in the

above case) agree that the right of

. recovery, and therefore, to audit — .

is limited only by the applicable
Thee teoal ease 18
quite clear. Ulease. ke
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ajvin meaning bo al
I8 terms.




F)

stamte of limitations (for exaraple,
5ix years in Massachusetts, New
York, New Jersey, and fifteen years
in Ohio!, for breach of contract).
Thus, when landlords fypically
refer to audit “rights” in a lease,
they are actually referring to audit
limitations. The right to andit is
implied in the contract, in the
common law, and in the commaon
law remedies for breach of conteact.
Thus, you may suggest fo the
lendlord (in the immortal words of
Tina Turner), we can do it easy, or
_ we can do it rough. Either provide
us our audit documents voluntarily
on your (reasonable) timetable, or
provide them by court-ordered
discovery. Either way, the result
will be the same.
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